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Background 
 
 
The European Working Time Directive (93/104/EC, as modified by 2000/34/EC), which came into force on 
22 November 1996, grants workers within the EU the right to various rest periods and rest breaks, 
including a right to a minimum of 4 weeks "paid" annual leave.   
 
However, the Directive itself does not prescribe how to calculate "pay" for these purposes – Article 7 
leaves the method of calculation to member states.  Inevitably, jurisdictions have each taken a different 
approach.  The purpose of this note is to summarise the current position across a number of different 
European jurisdictions.  
 
 
UK 
 
Regs. 13 and 13A of the Working Time Regulations 1998 give employees a right to annual leave of 5.6 
weeks, or 28 days (which is actually more generous than the 4 weeks/20 days given by the Directive). 
 
Reg. 16 of the Working Time Regulations 1998 gives more detail on the calculation of a "week's pay", 
cross-referring to provisions within the Employment Rights Act 1996.  These cover a number of scenarios 
as follows: 
 

• An employee who has normal working hours that do not vary with the amount of work done; 
 

• An employee whose working hours do vary according to the amount of work done (for example, 
an employee carrying out piecework); 

 
• Employees whose pay varies according to the time of their work (i.e. shift workers); and 

 
• Employees who have no normal working hours. 

 
Recently, a number of challenges have been launched as to which elements of pay should be taken into 
consideration when assessing a "week's pay", adopting an argument that by excluding elements of variable 
pay which are nevertheless intrinsically linked to the work being done, the Working Time Regulations 1998 
act as a deterrent to employees to take their holiday entitlement as they earn less when on leave than they 
would do if they remained in work.  Because the philosophy behind the Directive is that it is in the interests 
of the employee's well-being that he/she is adequately rested, the argument is that such a deterrent runs 
contrary to the spirit of the Directive, and therefore represents an unlawful implementation of the Directive 
into national legislation. 
 
In Williams and others v British Airways plc (2011)1, the ECJ reviewed its previous position on what should 
be taken into account when identifying an employee's "normal remuneration" for the purposes of calculating 
holiday pay.  Although the case actually related to a different Directive (which applied specifically to the 
aviation industry), the ECJ confirmed that the principles which it espoused in its decision apply equally to the 
Working Time Directive. 

1 [2011] IRLR 948 
                                                



 
The Court held that in addition to basic salary, an employee should also receive holiday pay for those 
elements which are "intrinsically linked to the performance of the tasks which he is required to carry out under 
his contract of employment and in respect of which a monetary amount, included in the calculation of his total 
remuneration, is provided".  
 
Commission: In the recent case of Lock v British Gas Trading Ltd (2013)2, the ECJ considered its 
previous decision in Williams, and held that where a worker's remuneration includes commission 
determined with reference to sales achieved, then that commission should be included in the calculation of 
holiday pay.  To do otherwise would place the employee at a financial disadvantage when taking statutory 
leave, because he/she will generate no commission.  This potentially deters the employee from taking 
annual leave, which would be contrary to the Directive's purpose. 
 
Overtime: The decisions of the ECJ in both Williams and Lock cast some doubt on the previously 
accepted position in the UK that only overtime which is both compulsory and guaranteed is relevant to the 
calculation of holiday pay.  A number of cases testing the boundaries as to different types of overtime pay, 
and whether or not they should be included in the calculations, were heard recently by the Employment 
Appeal Tribunal in a conjoined appeal. 
 
The EAT in the conjoined appeals held as follows: 
 

• "Normal" pay is pay which is normally received. As the Advocate General noted in Williams, 
payment has to be made for a sufficient period of time to qualify as "normal".  In cases like this one 
where the pattern of work was settled, it is not difficult to identify normal remuneration.  Where 
there is no such normal remuneration, it is appropriate to use an average taken over a reference 
period determined by the Member State. 
 

• The ECJ case law indicated that there should be an intrinsic or direct link between the payment 
claimed and the work a worker is required to carry out.  In these cases, the overtime work was 
required by the employer.  Therefore, it would be perverse to hold that the resulting overtime pay 
was not intrinsically or directly linked to the workers' work. 

 
• It followed from the above that Article 7 requires non-guaranteed overtime to be paid during 

annual leave.  
 

• It was contrary to the spirit of the legislation to interpret the Working Time Regulations 1998 so as 
not to include non-guaranteed overtime in respect of leave under Reg 13.  

 
What remains unclear is the correct reference period for the calculation of holiday pay.  The Advocate 
General in the Lock case referred to taking an average amount of commission received over a 
"representative period", for example the previous 12 months.  But in the Working Time Regulations 1998, 
calculations are based on a 12 week reference period.  There is an obvious tension between these two. 
 
Jon Heuvel, Penningtons Manches LLP 
Email:    jon.heuvel@penningtons.co.uk 
 
 
  

2 [2013] C-539/12. 
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Portugal 
 
In Portugal, the amount due to an employee during annual leave is the amount equivalent to what the 
employee would receive if he was effectively working during that period. 
 
In order to understand how much the employee is entitled to receive on a monthly basis, we have to 
consider the remuneration as a whole and to confirm which are the amounts that are regularly and 
periodically due to the employee as a reward for the performance of his functions. 
 
For instance, if an employee receives a payment for overtime for eleven months per year, the Portuguese 
Supreme Court has decided that the overtime payments should be considered as part of the employee’s 
remuneration and, as such, should be taken into account in the calculation of the annual leave payment 
(see, for example, the decision of the Portuguese Supreme Court of December 16, 2010 in 
http://www.dgsi.pt). 
 
It therefore follows that the question of which components of remuneration should be considered as 
remuneration should precede the question of which components should be included in the annual leave 
payment. In fact, any components that are considered as remuneration of the employee due to the 
performance of his functions should be considered for holiday pay purposes. This includes, for example 
(and if applicable), meal allowance, transport allowance, shift allowance, night working allowance, 
exemption of working regime allowance, bonus and/or commissions.  In recent years, the decisions of the 
Portuguese Courts have been unanimous, following the interpretation mentioned above.  These principles 
were in fact established in Portugal decades ago, and are not a direct consequence of the Working Time 
Directive.  Nevertheless, the Directive was formally implemented in the Portuguese legislation through the 
Portuguese Labor Code, approved by Law no. 7/2009 of 12th of February, currently in force.  
 
Last but not least, it is important to mention that in Portugal, employees are also entitled to a holiday 
subsidy which includes the basic salary, plus all the other components of remuneration that are related to 
the execution of the work.  This means that it includes all the payments mentioned above regarding the 
annual leave payment, except the ones that imply the effective performance of work, as for instance, the 
meal and/or the transport allowances. 
 
Finally, it is worth mentioning that default on the holiday pay obligations constitutes a very serious offence, 
punishable by fine at an amount calculated with reference to the company’s annual turnover (maximum 
value foreseen in the Portuguese Labor Code is of €61,200). 
 
Carmo Sousa Machado, Abreu Advogados 
Email:     carmo.s.machado@abreuadvogados.com 
 
 
Spain 
 
Recently, the “Audiencia Nacional” (the unique High Court in Spain that can decide on collective labour 
conflicts) has produced its first decision regarding holiday pay.  
 
The Court’s decision, dated 17th September 2014, regarding procedure n. 194/14 FSC-CCOO & FSMC-
UGT vs. SWISSPORT Spain, S.L., has established that holiday pay must include all the variable elements which 
accrue to the employee on ordinary working days.  This decision applies the Working Time Directive with 
regard to the C132 - Holiday Pay Convention and especially the decision of ECJ 22-05-14 C-139/12.  
 
The Spanish High Court’s decision established that neither internal rules nor international practice can 
exclude from the calculation of holiday pay commissions and variable payments which accrue to the 
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employee on ordinary working days, even if there is an applicable Collective Bargaining Agreement which 
stipulates otherwise.   
 
There are many Collective Bargaining Agreements in Spain that do not include the variable elements in the 
calculation of an employee's holiday pay, which means that this recent Court decision will facilitate many 
claims by both Workers’ Unions and employees. 
 
Mª Cruz Gimenez Guitard, Giménez Torres Abogados 
E-mail:      mcgimenez@gtyabogados.com 
 
 
Switzerland 
 
Swiss statutory law obliges the employer to pay to the employee the full salary during holidays plus an 
adequate compensation for any lost benefits in kind.  Any agreement reducing the statutory entitlement to 
holiday pay is void.  The Swiss Federal Court has held that holiday pay has to equal the payment the 
employee would receive if he worked during the holidays.  Accordingly, holiday pay includes compensation 
for fixed and variable salary components.  In particular, agreed bonuses, commissions, shares of profits, 
compensations for regular overtime or regular work at night, tips etc. form part of the salary and therefore 
have to be paid during holidays.  
Although the principle requiring full salary compensation during holidays has been established for decades it 
might still be difficult to define whether a payment to the employee forms part of his salary relevant for the 
calculation of holiday pay or whether a payment is just an extraordinary compensation not to be included in 
such a calculation.  At least with regard to some types of compensation, Courts have given guidance.  
Regular extra-pay is due also during holidays, e.g. allowances for children, extra-pay for regular extra-hours, 
work at night or work on weekends, etc. No holiday pay is, however, due for occasional extra-pay, e.g. for 
occasional extra-hours worked. 
Modern working time regulations mitigate the difficulty in distinguishing between extra-hours worked 
regularly and extra-hours worked only occasionally.  Allowances for expenses are not considered to be 
salary unless such allowances are paid even when the parties know that there are no corresponding 
expenses.  Accordingly, allowances paid as lump-sums may qualify as hidden salary payments. The 
thirteenth salary payment and voluntary gratifications (as opposed to agreed bonuses) do not have to be 
taken into consideration when calculating holiday pay. 
 
The Swiss Federal Court accepts two methods to determine holiday pay: 
 

• Holiday pay can be assessed on the basis of the individual circumstances. This first method requires 
an estimate of what the employee would indeed have received if he had worked. 
 

• Alternatively, holiday pay can be determined based on the average of the salary earned during a 
certain period of reference, i.e. the last few months or another reasonable period of time.  

 
According to the Swiss Federal Court, the second method (using a reference period) shall be applied, 
unless this method leads to inadequate results.  The Swiss Federal Court did not define a fixed reference 
period.  Two aspects seem to determine the reference period: 
 

• On one hand the period needs to be short enough to make sure that the employee receives his 
full current salary during holidays, not his historically lower salary.  
 

• On the other hand the period shall be long enough to avoid an arbitrary outcome. 
 
Accordingly, the period must be reasonable under the circumstances given. 
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With regard to commissions, the Swiss Federal Court held that the reference period has to be selected in a 
way which will prevent the employee from receiving an undue benefit.  The Court has held that a 
somewhat longer period might be reasonable in such a situation, because an employee entitled to 
commissions otherwise might be incentivised to create an income peak before (or after) the holidays by 
shifting the timing of closures on business transactions. 
 
If variable pay is agreed on the basis of a year, there is usually no issue with regard to holiday pay as long as 
the holidays are indeed taken during the relevant year.  Difficulties arise in practice if the employee is 
dismissed and still has a considerable amount of holidays from previous years.  As a principle, the employee 
has to take these holidays during the notice period.  An employee may then argue that he would have 
actually reached a higher bonus if he had not been obliged to utilize holidays from previous years.  Such 
issues can often be overcome by a carefully drafted termination agreement taking individual circumstances 
into account. 
 
In addition to the guidelines given by statutory law and the Courts, collective labour agreements may 
contain rules on how to calculate holiday pay.  The employer should therefore in any case take a look at 
the corresponding collective labour agreements. 
 
Dr. Beat Spörri, Hartmann Müller Partner 
Email:                spoerri@hmp.ch 
 
 
Germany 
 
According to the Minimum Vacation Act for Employees (Federal Vacation Act) (Bundesurlaubsgesetz) 
employees are entitled to full remuneration during the vacation period.  Employers have to calculate 
holiday pay in accordance with the average employment earnings the employee has received during the last 
13 weeks prior to the commencement of his/her vacation except for additional payments for overtime 
(section 11, para 1, line1, Federal Vacation Act).  In case of non-temporary increases in earnings which 
occur during the calculation period or the vacation, the higher earnings shall be applied to the calculation 
(section 11, para1, line2, Federal Vacation Act). 
 
Kerstin Streichardt, Schalast 
Email:             Kerstin.Streichardt@Schalast.com 
 
 
Hungary 
 
Employees are entitled to be paid for each day of their annual holiday required by the Hungarian Labour 
Code.  The basic annual holiday is 20 days; depending on the age of the employee and the number of 
his/her children; if the employee has disabled children, he/she is eligible for additional holidays which are 
also determined by the Labour Code. 
 
For holiday periods employees receive an ‘absence fee’.  When calculating the absence fee the following 
must be taken into account: 
 

• basic salary; 
 

• where relevant, the pro-rated part of the salary based on the employees’ performance, paid in the 
previous six months;  

 
• where relevant, the shift and overtime allowances paid in the previous six months. 
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The amounts paid for holiday depend on the working pattern of the employee:  
 

• Employees with normal working hours, whose pay does not vary with the amount of work done, 
should be paid the proportionate amount that would have been paid during a normal month.  
 

• Employees working in shifts or who may be ordered to perform on-call or stand-by work should 
be paid based on the average of the usual income.  The proportionate part of the allowances must 
be added to the pro-rated basic salary. 

 
• Employees who are paid based on performance will receive the average of their usual income 

over a six-month period, in which their pay is added up and divided by the working hours. This will 
form the hourly absence fee for the employee. 

 
Dr. Nóra Óváry-Papp, Csabai & Partners Law Firm 
Email:           nora.ovary-papp@clvpartners.com 
 
 
Belgium 
 
Holiday pay in Belgium consists of a single and double holiday pay, as follows: 
 

• The single holiday pay is simply the continued payment of the normal salary (and benefits) during 
the vacation days; 
 

• The double holiday pay is a supplement paid on top of the employee’s normal salary.  It amounts 
to 1/12 of 92% of the gross salary of the month during which the main vacation period is taken 
(even though it is usually paid in May by most companies).  

 
The double holiday pay is calculated on the basis of the fixed and variable remuneration, such as sales 
commission, overtime, etc.  In addition, the calculation of double holiday pay also includes any benefits on 
which regular social security contributions are due to be paid (eg. premiums, benefits having monetary 
value and granted for the work performed). 
 
Marie Schlögel, Koan  
Email:       msc@koan.eu 
 
 
Netherlands 
 
The minimum holiday pay is regulated in the Dutch Minimum Wage and Minimum Holiday Allowance Act 
(Wet Minimumloon en minimumvakantiebijslag). The amount of holiday pay is related to the employee’s 
wage.  
 
According to article 6 of the Minimum Wage and Minimum Holiday Allowance Act “wage” is considered to 
include all monetary income under the employment agreement. However, this article excludes the 
following income: 
 

• Overtime; 
 

• Holiday pay; 
 

• Distribution of profits; 
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• (Ad hoc) benefits for special occasions; 

 
• Expense allowance / travel expenses etc.; 

 
• Employer’s contribution to health insurance premiums;  

 
• Year-end bonus. 

 
Article 15 of the aforementioned act states that based on the employment contract with the employer the 
employee is entitled to a minimum holiday pay of 8% of his wage.  This means that in principle only the 
wage paid by the employer is included in the holiday pay calculations.  
 
However, benefits under the Sickness Benefits Act (Ziektewet), the Unemployment Insurance Act 
(Werkloosheidswet) and the Work and Care Act (Wet Arbeid en Zorg) to which the employee is entitled 
during employment are also included in the calculations, as well as certain payments by third parties. In so 
far the payments of third parties are an integral part of the employment agreement these payments should 
be considered as “wage paid by the employer” (i.e. tips). 
The Minimum Wage and Minimum Holiday Allowance Act provides a maximum amount of holiday pay.  
The amount by which the sum of the wage (plus benefits) exceeds three times the minimum wage is 
disregarded for the calculation of holiday pay.  According to article 8 the minimum wage is €1,495.20 a 
month (rising as of 1 January 2015 to €1,501.80 a month).  However, even though this maximum is 
formally regulated, it is rarely applied in practice. 
 
Annemarie van Groningen, Bosselaar & Strengers 
Email:           a.vangroningen@bs-advocaten.nl 
 
 
Sweden 
 
In Sweden, vacation is regulated by the Annual Leave Act, which covers all employees.  To establish an 
employee’s rights, two concepts are used in the Annual Leave Act: “annual leave year” and “qualifying 
year”. 
 
The annual leave year runs from 1 April of the first year to 31 March of the following year.  The qualifying 
year is the same period immediately before the annual leave year. 
 
If a person has worked for some part of the qualifying year, that person is entitled to a certain number of 
days of annual leave with pay, calculated in accordance with the Act.  Certain types of absence also qualify 
for annual leave pay.  This applies to sickness, occupational injury, shorter periods of military service, 
parental leave and, in some cases, studies. 
 
The Annual Leave Act provides two ways of calculating holiday pay: the same pay rule and the percentage 
rule. 
 

• Holiday pay according to the same-pay rule is, in brief, the weekly or monthly pay at the time of 
the annual leave in question, any fixed supplements and also a holiday supplement applicable 
(basically for weekly-paid employees 1.82% of the weekly pay, and for monthly-paid employees 
0.43% of the monthly pay).  This means that a person who worked full-time during the entire 
qualifying year will have a somewhat higher rate of pay during the annual leave than he or she 
usually has. 
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• Holiday pay according to the percentage rule, comprises 12% of the employee’s total pay that has 
become due regarding employment during the qualifying year.  Somewhat simplified, all pay that 
has become due, including overtime pay, etc., shall be included in the total pay. 

 
The employer is always entitled to choose to calculate holiday pay in accordance with the percentage rule.  
In some given situations, however, the percentage rule must be used.  This is for example the case for an 
employee who has pay that is not determined per week or month, a pay that regularly comprises a fixed 
and variable component (if the variable component may be estimated to amount to at least 10% of the 
aggregate pay during the annual leave year), or a level of occupation that has varied during the qualifying 
year, or changed between the qualifying year and the time of the annual leave, or who has been absent in a 
certain way during the qualifying year. 
 
The Annual Leave Act is a discretionary law, and the rules described above can therefore be entirely or 
partially replaced by holiday regulations in a collective agreement. 
 
Alexandra Westerlund, Fredersen Advokatbyrå AB 
Email:          alexandra.westerlund@fredersen.se 
 
 
Austria 
 
Employee´s holiday pay includes all payments the employee would have received, if he would have 
worked. 
 
This includes - in addition to the agreed salary - the average payment for the past 13 working weeks, if 
payments were earned on a regular basis.   If payments for extraordinary work are ad hoc, they are 
excluded. 
 
Payment for overtime work is only to be considered if either an "all-in-payment" is agreed upon, or if 
overtime work is performed on a regularly basis. 
 
If the employee is entitled to bonus payments, holiday pay concerning bonuses is based on the average 
bonus payments for the last 12 months. 
 
All other allowances paid on a regular basis also have to be included in holiday payments. 
 
Simple expenses (e.g. for travelling expenses) do not have to be taken into account for the calculation. 
 
Mirjam Sorgo, Schmidtmayr Sorgo Wanke 
Email:          sorgo@ssw-law.at 
 
 
Luxembourg 
 
The Working Time Directive has been transposed into Luxembourgish law by the law of May 19, 2006.  
 
The judgment of the Labour Court of December 11, 2009 provides that:  “Some articles of the Directive 
have been transposed.  However, Article 7 of the Directive has not been transposed into national law.” 
 
As to the national law, it is appropriate to note that it is the law of 22 April 1966 on uniform rules for paid 
annual leave of employees as amended, which laid down the principles.  In relation to annual leave, these 
provisions are currently reflected in articles L.233-1 and following of the Labour Code.   
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Article L. 233-14 of the Labour Code provides for that for each day of leave, an employee is entitled to be 
paid an amount equal to the average daily wage calculated with reference to the three months immediately 
preceding the first entitlement to leave.  The average daily wage is calculated from the gross salary of the 
employee, and is obtained by dividing the gross monthly salary, including accessories of salary, by one 
hundred seventy-three hours. If, during the reference period for calculating holiday pay or during the leave 
itself there is a wage increase (whether by operation of law, collective agreement or individual contract) that 
increase shall, for each month, be taken into account for the calculation of the holiday pay. 
 
For employees whose salary is determined as a percentage of turnover or subject to pronounced 
variations, the average salary for the previous twelve months is the basis for calculating the holiday pay. 
 
Non-recurring benefits, including gratuities and premium balances are not taken into account. 
 
Therefore, the Working Time Directive intervenes in an area which has already been provided for by 
national legislation.   What remains unclear is how employers should deal with discretionary bonuses or 
one-off compensations such as an exceptional tip: should they be included or not in the calculation?   At 
present, we do not have any clear answers through the decisions of the Labour Court. 
 
Isabelle Girault, Felten & Associes  
Email:              igirault@feltenlawyers.com 
 
 
Specialist advice should be obtained before taking, or refraining from taking, action based on comments in this paper, which 

is only intended as a brief note.  If you require specific advice on any aspect of holiday pay or employment law, please 
contact a member of the Multilaw Employment Practice Group. 
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